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PlJBI~IC e·tpI.!M'ENr REIATICNSFO\lID
 

INDIANRIVER EDtrATI~ ~~~IATI~, 

and n.s. No. 89-03-035 

KWJ) OF IDlD\TIO'J OF 'DiE INDI.~ 

RI\'F:R 8O-U>I-JnIS1RIcr 

The Roarrl of FnucAtion of the InniRn River School District 

(hereinafter "Di s t r i c t ") i s a public erml over \\'ithin t he TTleRninrr of 

section 4002 (M) of the Public School RMnlo~~nt ~lAtions ~ctt 14 

DeI.C. O"lapter 40 (Supr», 19R2)(hereinafter "Ac t ")', The Indian River 

ErlUCA t i on Assoc i R t i on (here ina fter "Associ 8 t i on") is the exc 1us ive 

barga i n ing r-epresent a t i ve of the nub l ic E!M)loyer t s cert i fica ted 

professional errr>loyees within the meaninR of 14 ~l.C. section 4002(h). 

STI FUI.ATID FA(;J"S [ 1] 

1. For 8pproxi~tely twenty (20) years involvin~ several 

different collective bArgaining R~reef'lents, the Board of Educa t i on of 

[1] As iointly agrppn to hy the partips on ~~y 12, lqR~, Rnn 
su~itterl hy the District on June ~, 1989 
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the Indian River School nistrict has entered into collective hargaining 

8Rree~nts with the Indian River Ertucation Association. 

2. Pursuant to the Publ ic School ~loyrr1ent Rela tions Act t 

negotiations on a new collective bargaining agreement between the Boarrl 

of Education of Indian River School District and the Indian ~iver 

Education Association began on January 31, 1989, more than ninety (90) 

days prior to the expiration nate of the existing C~ntr8ct of June 30, 

1989. 

3. .~t each Meeting, the niscussian between the PArties centp.red 

on "zui de 1i ne s " for nezo t i a t ions, MOre f requen t lv refprrerl to as 

"ground r-ul es ", \\hi le RgreeT"lent has heen r-eached on mos t of thp Rrollnrl 

rules proposed hy both parties, one ground rule proposed bv the Board 

hA~ hepn the subiect of controversy The grounrl rule in contToversy 

s tAt e s a s f 0 110\ 4:S : 

The Mer'lhershin of the Inrlian River EtiucAtion -\ssociation 

Tp.~ shall reflect all certifierl per~onnel recognizerl in 

Ar t i c l e I, Recognition, of the Cont rac t between the Ind i an 

River Boar-d of Ednca t i on ann the Ind i an River Educa t i on 

As soc i a t i on And their professional consul t ant t s ) , 

4. The Board Te~ clarified this proposal at the table to ~8n 

that the only persons eligible for merrbership on the .Assoc ta t i on Tea,." 

were people ~o are ent>loyp,d wi thin the barga tning uni t represented by 

the Associ a t i on am professional consul tants (such 8S nSEA 

representatives) selected by the ASsociation. 

~. At the first ~ting and 8RAin at the seconn Meeting, the 

InniRn River Enucatinn .Association introrlucerl AS members of its 

Negotiating ComMittee persons \~o were not Memhers of the Inrlian River 
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Education Assoc i a t i on Teachers Bargaining lJnit nor were those persons 

certified personnel 8S that te~ is defined in the exi~ting COllective 

BBrRaining Agreement. 

6. At both of those sessions, the IRFA introduced as part of 

its bar~aining team persons Ef'1)loyed by the School District but who are 

not rnerbers of the IRFA Teachers Bargaining Uni t and who are not 

employees under Title 14, Chapter 40. 

7. Fr~ 1977 until the instant dispute, the IREAhas not so~ht 

to include on its IREABargaining Te~ per~ons ~MPlove~ hy the nistrict 

who were not f1lemhers of the lREA.Teachers Barga ini ng lJni t , For the 

period 1968 to 1977, thA Petitioner hAS no knrn~lrlege that its prRctice 

,AlBs ti iff eren t than tha t s t a t en above , 

~. ~t the second Meeting, the lREA asserterl that the Board of 

Educa t i on did not have the right to interfere wi t h thp se l ec t i on of 

T'1eMbe!'s of the lRE~ Teachers RArgaining Teal'T'l. 

~. ~t the second ~eting hetween the parties, the .~sociation 

al~o asserted its helief that the selp.ction of teRM meMbers is not 8 

~ndAtory subject of hargaining. Accorrlingly, the AssociAtion declinp.d 

to negotiate over the ~tter. 

10. Thereafter, the Hoard continued to propose the above-quoted 

~round rule with regard to ~eup of the ne~oti8ting teams. 

11. At the conclusion of the second negotiatinR rneetinp" the 

Board confin"led its intention to continue proposing the RrOlm ru l e at 

issue and the Association continued to assert that it did not wish to 

negot i a te the ~round Mlle. Thus , the PArt ies reached Ii dead l ock on 

this issne, anti this nearilock prevents the parties frOM ent~rinR into 

neR:otiation over the ac tua l subs t an t i ve i ssued to be cont a i ned in the 
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successor contract. 

ISSUES
 

I. Does the Public F.h1:>loymentRelations Board have jurisdiction 

to decide whether an exclusive b&rgaininR representative, over 

obiections of the District~ ~y include on its barRaining c~ittee 

per-sons ~loyed by the District who are not "ef'1)loyees" under the Act? 

II. Does Title 14, Chapter 40 prohibit An exclusive ~r~aining 

representative frOMincluding on its hArgaining comMittp,e person~ 

erm1oyed by the Di s t ric t but who are not "erm1oyees" under t he .~c t ? 

I I J• I s the COf"l">OS i t i on of the exc 1us i ve barga i n i ng 

reprAsentAtive's negotiating ComMittee a rnannAtory suhject of 

hargaining unrler the Act? 

DI srsrcr. 

The District avers that the Public EMplo~~nt RElations Roarn is 

wi t hout iur i sd i c t i on to rule in this rra t t er because the non-hargRininR 

unit memers the Assoc i a t i on seeks to i nc lude on its negotiating 

cOOT!1itteeare not "ef1l)loyees" as defineti am covereti by the Public 

School ~loyment Relations Act. 

The District taKes the position that inclusion of non-~rR8ining 

unit members on the Association ne~otiatinR te8m is inconsistent with 

the statutory definition of "employee" [2] and with statutory 

provisions which limit representRtivps of the exclusive harRsining 

[2] "Puhl i c school eT"11lo)'ee" or "eT"'f)ln:vep" T"lPAnSanv 
certificRtp~ nrofe~sionRl P.MP]oyPP of A puhlic school rlistrict pxcent 
public RdMini~trAtor~ •. 14 l)pl.r. sec t i on 4001(1). 
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representative authorized to negotiate on behalf of employees [3] to 

ft ••• officers, representatives, or agents of the eJ11)loye or~anization" 

(14 ~l.C. section 4002 (g». [4] The District argues because 

custodians, clerical personnel and teachers aides are not members, 

officers, agents or representatives of the Association within the 

statutory definitions and are not employees covered by the Act, these 

persons are statutorily precluded fram engaging in collective 

bargaining on behalf of the meMbers of the teachers bargaining unit. 

Further, the District asserts that it is a lonR standing pAst 

practice of the Indian River Education ~sociation to include only 

bargaining unit ~ers and negotiation professionals on the IRE~ 

hargaining team. This practice, th~ District concludes, "counse l s 

aga ins t a 11owi ng non-erm 1oyees t o ba rga in" • I t Argues the t , by 

changing the c~osition of its barRAining te~, the IRE~ hRS 

unilaterally alt€rerl the fra~work under which the pArties hAVA 

successfully negotiatpd contracts over the history of their relation­

ship. 

The District also invoke~ the parties' current collective 

bargaining R~reement for support. It 8~sert~ that because all the 

contractual provisions remein in effect llntil the parties reach R~ree-

[~] 14 Del.C. section 4003, School eMPlovee rights, provines in 
relevant part: 

School employees shall have the right to: ••• 
(2) Negotiate collectively or grieve through representa­

tives of their own choosing. 

[4] 14 nel.C. section 4002 (g) pr-ovi des : 
"B1T>loyeeorganizAtion" 1"'leAnS any organizAtion which arhits 

to MeJ"t>ership e"'l» ovees of 8 puhl ic school eJT1)loyer and 
which has AS 8 purpos@ the representation of suc~ 

~loyees in collective harRaining, ann include~ any 
person Actinp, as an officer, representAtive or agent of 
sairl organization. 
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ment on 8 successor a~reement, there is no 8ffi~tive obligation to 

renegotiate. Therefore, it concludes, the parties are required to 

~intain the same bargainin~·structure 8S previously employed until 

agreement is reached as to any modifications in the bargaininR 

framework. It also notes that the persons the IREAseeks to include on 

its committee are not includen under the contractual recognition 

clause. 

FinallYt the District argues that change such as that proposed 

by the Association is rlisruptive ann contrary to the goals of the 

Puhlic School EMplOYMentRelations Act. It ~intains that the JREA 

shoulrl h€ hounrl to negotiate \~ithin the fr~work e~loyerl in the pa~t 

in order to bes t effectuate the staten purpose of the Act , " ••• to 

prcrnte harmon i ous ann cooperative re l a t i onsh fps " (14 T)el.C. section 

4001 ) • 

.~srx:I .~TJ()N: 

The As soc i a t i on ar-gues that this d i sput e is properly before the 

PERR AS it is 8 ~tter concprninR the ri~hts of the IRE~t the exclusive 

bargaining representAtive of certifiCAted professionRl ~loyees 

covered by the Publ ic School ~loyment Relations Act , This case, it 

asserts, involves an internal union mBtter in which the District is 

statutorily prohibited frOMinterferinR. 14 ~l.C. section 4007 (a)(2) 

The Association asserts that it has sole and exclusive ri~ht to 

select members of its barp,aining cOmmittee, free from District 

influence. In its brief it cites numerous private sector cases \mder 

the National Labor 'RelAtions Act anti publ i c sector CAses frQrTlother 

jurisdictions which support its contention that 8 union ~y choosp 
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whomever it likes to serve on its neRotiatin~ committee. It further 

avers that the District is s ta tut or i ly reqlliren to bArp,ain in goorl 

faith with the e"'l>loyee representative, whanever that fTBy be. 14 

DeI.C. section 4007(a)(5). 

IREA notes that the statute does not include a definition of 

"representative" or "agent", as those tenns are used in the definition 

of "erml oyee organization" (14 DeI.C. secticn 4002(g)). The PERR 

shoulrl therefore, it ar~les, look to basic COMmOnlaw rules which allow 

a party to select any invinual it chooses to act 8S its agent or 

representAtive. 

Finally, the .~SOci8tion counters that there is nothing in the 

currpnt collective hargainin~ agreeTTlent v-+1ich support~ the District's 

interpretation of contractual intent. It notes that the I'RE-\ i s not 

seeking to reprps@.nt the interests of those non-bar-za i ni ng uni t MeTThers 

i t has inc 1urie<i on its COOT'1i t t e~ in t hp nef!ot i A t i ons bv ra thpr has du 1v 

ait hor i z~<i these persons to rp.present t~e interests of the t ea che r-s in 

the harp}iininp.: unit. 

CPINICN 

The Pub l i c Fi"1:>loyr'lentRelatioos Board is char-ged with 

adMinistering the Public School Employment ~lations Act (14 ~l.C. 

Chapter 40), which establishes the ri~hts and ohligations of puhlic 

school eMployers ano their .certificateo professional e~loyees in 

collective bargAining. The issue before this Board involves the right 

of an exclusive bargaininR representative to choose ~rs of its 

negotiatinR te~ ,~n will repre~ent thp. interests of An appropriAtp. 

bargaining uni t under the Act. It is not An i ssue wni ch rp.quirp~ t he 
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defini tion of rights of persons outside of the bargaining uni t or "non­

eMPloyees". It is the certificated professional ~loyees who stann to 

benefit or suffer f~ a ruling on who msy serve in representing their 

interests on their neRotiating team. Accordingly. the PERR accepts 

jurisdiction in this mBtter. 

This case involves the fundamental ri~ht of barRainin~ unit 

employees to negotiate thro~h representatives of their choosing. The 

Act clearly states that its policies are best effectuateo by granting 

this right to en'f)loyee~ and ob l Iga t ing board of educa t i on to enter into 

nejto t i a t i ons wi t h such renre sent a t ives , 14 DP.l.C. section 4001. In 

defining "e"lP]oyee organi za t i on", the Act c l ear lv es t ab l i she s that such 

organizAtions ~y have R~p.nts or representativp,s who ~v act A~ the 

or-zam aa t i on Ann are therefore endowed wi t h the ~R"1P. rights and 

responsihilities undAr the ~ct as the parent organizAtion. N~~ere 

does t he Act expre ss lv l i-ni t the right of the orp.;anization to f r-eel v 

chose it~ agents or representAtives. The right to choo~e such a~ents 

and/or renresentatives Ml~t be the inherp.nt ri~ht of the e~loyee 

or-gan i za t i on , The District's interpretation of this l anguage wou l d 

place a restriction on the rights of an eMPloyee organization which the 

Act does not support. The PERBis ohligatert to administer the clear 

lan~age of the ~ct. 

The District has arguen that the parties are bound to constitute 

their respective bargaininR ComMittees AS they have been constituten 

throughout the par t i es ' history of negotiations by past practice and by 

the intent \lnnerlyinR the current collective bargaining agreeMent. 

These areAS of con~ideration Are outsine of this Roarn's stRtutory 

manrlAte Ann have no hearin~ on its application of thp. ~ct in this 
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rTfi t t er. 

The District has further alleged that pe~itting the inclusion 

of non-unit persons on the IREAnegotiating te~ will thwart ·the 

purpose of the Act, i.e, to pramte harnalious and coooerat ive 

relationships. ~ile chanp,e is, by definition, disruptive, it does not 

always cause 8 deterioratton in the relAtionship. The promotion of 

harmonious and cooperative relationships is a process which involves 

the hest efforts of both parties. There is no evidence here that the 

persons chosen to sit on the bargaininR COMMitteewere chosen for the 

purposes of disruption or ha~ to the parties' relationship. Havin~ 

heen authorizerl to represent the hest interests of the teachers in the 

bargainin~ 'mit, the eMPloyer is now ohligaterl to harRAin in goorl faith 

wit~ these representAtives. 

For the r-easons s t a t eo above, the Ind i an River Educa t i on 

As soc i a t i on i s c l ear Iv not rP.quire<i to negotiate thp cornos i t i on of its 

nep:otiRting t e wi t b the Di s t r i ct , lv , the District nay notam Acoorrti ng 

insist upon such negotiations as 8 conrlition precerlent to engsRing in 

bargaininR over thp. suhstantive provisions of 8 successor agreement. 

Finally the conclusion r-eached here is consistent wi t h that 

established under the Natiooal Labor Relations Act and as affinnerl by 

the Supreme Court in N.L.R.B. y.:..Jones ann Laugh} in Steel Corp. (301 US 

1 (1936)). 

aNllJS IeN; OF IA\\' 

1. !he Roarrl of Erlucation of the Indian ~iver School District 

i s A public erml oyer wi t h i n the T'Paning of 14 ~l.C. section 4002(T"')). 

2. The Ind i an River F.Ii\1CA t i on .-\.C\soc i A t i on is an er'1IJ] o~vpp orRAn­
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iZ8tion within the ~aninR of 14 DeI.C. section 4002(g) 

3. The Inrtian River Education Association is the exclusive 

bar~8ining representative of the certificated professional e~loyees of 

the Indian River School nistrict within the meaning of 14 nel.C. 

section 4002(h). 

4. The Publ ic F.M:lloymentRelations Board has exclusive juris­

diction to dete~ine the ri~hts of exclusive b8r~8ining representatives 

of certificated professional employees of Delaware public school 

ervloyers under the Publ i c School Bmlo~nt RPlations Act , 14 nel.C. 

section 4006. 

5. The lnd i an Ri ver Erlllcation As soc i a t i on is not pr-ohib i t eo 

frQr'1 inclll<iing on its negotiAtinp.: cCJ'T1Tlitteepers0!1s eTT11loyedhy the 

Indian River School Di s t r ic t hut who Rre not cer t i f i ca ted professional 

e,.,-p]o~'ee~ wi thin the mPaninp.:of the Act , 

fl. 1'1e Ind i an River Educa t i on Assoc i a t i on is not requireri bv 

the Public School EMplOYMent~lations ~ct to negotiatp. the c~osition 

of its negotiAtion teaM. 

~ ~- ~t'td2! 
DEHR4Ji L. ~lJRR~Y-SHEPPAm 

Principal Assist8ntfHearin~ Officer EXecutive Director 

De laws re PERB De laws re PERR 

D~TEn: Julv 2R, 198q 
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